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The Parliament met at 1.00 p.m.,

MR. DEPUTY SPEAKER [THE HON. J.M. ANANDA
KUMARASIRI] in the Chair.
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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC
SOCIALIST REPUBLIC OF SRI LANKA

In the matter of the ordinary exercise of jurisdiction of the Supreme Court under
Article 121 of the Constitution of the Democratic Socialist Republic of Sri Lanka
read with Rule 63 ¢ *h= Supreme Court Rules of 1978 again< the Bill titled
“Twentieth Amendment to the Constitution™

SC 5D No.29/2018

Udaya Prabhath Gammanpila
65/14G, Wickramasinghe Mawatha,
Kumaragewatta Road, Pelawatta,
Battaramulla.
Petitioner
1) Vijitha Herath,

464/20, Pannipitiva Road,
Palawaua, Battaramulla.

2) Gamini Viyangoda,
883/9, Flower Road,
Ethul Kotte.

3)  Centre for Policy Alternatives ( Guaranie :)

Limited,
No.6/5, lLayarads Road,
Colombo-05.

4)  Dr. Paikiasothy Saravanamuttu,
No.3, Ascot Avenue, Colombo-05.

5)  Lal Wijenayake,
Secretary , United Left Front,
1003-1, Sri Jayawardenapura Mawatha,
Rajagiriya.
Intervenient-Petitioners
Vs
Attorney General,

Attorney General’s Department, Colombo 12

Respondent

SU 8D 3012018
Nagananda Kodithuwakku
Public Interest Litigation Activist
No. 99, Subadrarama Road, Nugegoda.

Petitioner

Vs
1. Anomey General,
Attorney General's Department, Colomb. .-

2. Javantha Jayasuriya
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SCSD 3172018

SC SD 3272018

SC SD 33/2018

SC SD 3472018

Attorney General,

Atntorney General's Department, Colombo 12

3. Vijitha Herath
Member of Parliament
Janatha Vimukthi Peramuna
464/20, Pannipitiya Road,
Palawatta, Battaramulla.

Respondents

Prof. Channa Jayasumana,
No. 21/1A, Upananda Mawatha,
Attidiya.
Petitioner
Vs
The Atomey-General,

Antorney-General's Department,
Colombo-12.
Respondent

Iththakande Saddhathissa Thero,

Sankapala Buddhist Centre,
12-82, Perera Mawatha,
Kotuwegoda, Rajagiriya

Petitioner
Vs

Attorney-General,

Attorney-General's Department,
Colombo-12.

Respondent

Ven. Elle Gunawansa Thero,

Chief Incumbent at

Dharmayathanaya, Bauddhaloka Mawatha,

Colombo-07.

Petitioner
Vs

Attorney-General,

Attorney-General's Department,
Colombo-12.

Respondent

1) Dr. Maduruove Dhammissara
Thero,

Dakshinaramaya,
Hokandara South, Hokandara.

208Be®xsInd

SC SD 35/2018

SC 5D 36/2018

SC SD37/2018

S5C SD 382018
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2) Dr. Gunadasa Amarasekera,
No.31/14" 2™ Lane,
Koswatta, Nawala, Rajagiriya.

3) G Anuradha N. Yahampath,
34, Sulaiman Avenue,
Colombo-05.

Petitioners
Vs
Attorney-General,

Antorney-General's Department,
Colombo-12.

Respondent

1) Raja Gooneratne,

Attorney-at-Law,
No. 150/5, High Level Road,
Maharagama.

2) Gange Dinesh De Silva,
Attorney-at-Law,
No.51, Kandawatte Road,
Nugegoda.
Petitioners
Vs
Attorney-General,

Attorney-General's Department,
Colombo-12.

Respondent

Mohamed Uwais Mohamed Rizwan,

No.334/1 A, Bopetha,
Gothatuwa,

Petitioner
Vs
Attorney-General,

Attorney-General's Department,
Colombo-12.

Respondent

R. Ranga Dayananda,

No.18/7, Naranwala,
Handessa.

Petitioner
Vs
Attorney-General,

Attorney-General's Department,
Colombo-12.

Respondent

Wijesuriya Arachchige Palitha Senadeera,

No.501, Narangahapaluwa,
Batuwatta, Ragama.
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SC SD 39/2018

SC SD 40/2018

Be ore:

Sisira J de Abrew
Prasanna Jaywardena
M -du Fernando

Counsel:

2018 @fendad 09 976

Petitioner

Mohamed Azath Sanoon Sally

No.61A, Flower Road, Colombo 7
Intervenient Petitioner
Vs

Attorney-General,

Attorney-General's Department,
Colombo-12.

Respondent

Premanath C. Dolawatte,

No.50, Thala Bomiriy,
Kaduwela.

Petitioner
Vs
Attorney-General,

Attorney-General's Department,
Colombo-12.

Respondent

Samaraweera Arachchige Jayantha

Samaraweera,
Mawala South, Wadduwa.

Petitioner
Vs
Attorney-General,

Attorney-General's Department,
Colombo-12.

Respondent

Judge of the Supreme Court
Judge of the Supreme Court
Judge of the Supreme Court
Manohara de Silva PC with Canishka Witharana and

Boopathi Kahathuduwa for the Petitioner SC SD29/2018

MA Sumanthiran PC with Viran Corea, Bhavani Fonseka

Susmitha Thayanandan and Inshira Faliq for the
Intervenient Petitioner (Centre for Policy Alternatives
(Guarantec) Ltd in SC SD 29/2018.

Suren Fernando for the Intervenient Petitioner (Lal
Wijenayaka) in SC SD 29/2018.

Suren Fernando with K Wickramanayake and Shiolma
David for the Intervenient Petitioner(Gamini Viyangoda)
in SC SD 29/2018.

Geoffrey Alagaratnam PC with Suren Fernando
Instructed by Sunil Watagala for the

Intervenient Petitioner (Vijitha Herzll.,

in SC SD 29/2018.

Nagananda Kodithuwakku Attorney-at-l.aw (Petitioner)
appeared in person in SC SD 30/2018.

M.U.M. Ali Sabry PC with Ruwantha Cooray, Shehani
Alwis instructed by Atula De Silva for the Petitioner
in SCSD 31/2018

Sanjeewa Jayawardena PCwith Rukshan Senadheera
for the Petitioner in SC SD 32/2018.

Gamini Marapana with Navin Marapana and Uchitha
Wickramasinghe for the Petitioner in SC SD 33/2018.
Kalyananda Thiranagama instructed by Nimal
Wickramasinghe for the Petitioners in

in SC SD 34/2018.

Nayantha Wijesundara for the Petitioner

in SC SD 35/2018.

Rushdhie with CMAT Serasinghe and S Maharoof
for the Petitioner in SC SD 36/2018.

Uditha Egalahewa PC with Ranga Dayananda for

the Petitioner in SC SD 37/2018.

Canishka G. Witharana with Tissa Yapa,

HM Thilakarathna and Chandana Botheju for

the Petitioner in SC SD 38/2018.

Chrishmal Wamnasuriya for the Intervenient
Petitioner in SC SD 38/2018.

Canishka.G. Witharana for the Petitioner in

SC SD 39/2018.

Dharshana Weraduwage with Kapila Gamage
instructed by GT Madhubashini for wie Petitioner
in SC SD 40/2018.

Dilrukshi Dias Wickramasinghe PC,SASG with
Indika Demuni de Silva PC, ASG, Nerin Pulle DSG
Shaheeda Barrie SSC and Suren Gnanaraj SC for

the Attomney General.

The Court assembled for the hearing at 10.00 a.m. on 12.9.2018, 13.9.2018,
14.9.2018 and 17.9.2018

A Bill titled “Twentieth Amendment to the Constitution™ was published in the
Gazette of the Democratic Socialist Republic of Sri Lank~ <~ 9.7. 2018 and has
been piaced on the Order Paper of Parliament on 5.9.2018.

Th- long title of the Bill reads as “An Act to amend the Constitution of the
Democratic Socialist Republic of Sri Lanka™

The above named petitioners presented petitions to this Court in respect of the
abe ve Bill in terms of Article 121 of the Constitution. The said petitions were
taken up for consideration. Learned counsel appearing for the petitioners and

Intervenient Petitioners and the leamed Senior Additional Solicitor General made
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submissions. The Petitioners, in their petitions have stated that Clauses 1 o 38 f
the Bill titled “Twentieti Amendment to the Constitution’ are inconsistent with
Articles 3,4,30(2) anu &3 of the Constitution. Leamed counsel appearing for the
Petitioners contended that the Bill should be approved by the People at a
Referendum.

Learned counsel who appeared for the Petitioners further contended that the main
objects of the proposed 20" Amendment Bill are to abolish the election of t ¢
President of the Republic by the People (Presidential Election) and to remove .he
Executive Powers of the President of the Republic. We will now examine whether
the proposed 20™ Amendment Bill would abolish the election of the President
the Republic by the People. When we consider the above contention, it is necessa v
1o consider Clause 4 of thz Bill which reads as follows.

Clause 4: “Article 31 of the Constitution is hereby repealed.”

“Article 31 of the Constitution reads as follows:

3L (1) Any citizen who is qualified to be elected 10 the office of President may be nominated as a
candidate for such office -

(@) by a recognized political panty ; or

(b) if he is or has been an elected member of the legislature, by any other political party or by

clector whose name has been entered in any register of clectors.

(2) No person who has been twice clected 10 the office of President by the People, shal be

4t Tad thereatter 1o be elected 1o such office by the People.

13) The pall for the election of the President shall be taken not less than one month and not more than
two months before the expiration of the term of office of the President in office.

(3A) (a) (i) Notwithstanding anything to the contrary in the preceding provisions of this Chapter e
President may, at any time afier the expiration of four vears from the commencement of his first temm of
office, by Procl ion, declare his i ion of appealing to the People for a mandate to hold office, by
clection, for a further term.

(1) Upon the making of a Proc under sub-paragraph (i) the C:
be required to take a poll 1o we election of the President.

of Elections shall

(b} I, at any time after the date of Proclamation referred to in paragraph (a). and before the close of
the poll a1 the election new in | of such Procl; ion, the [ieawant in office dies. such
Proclan sion shall be deemed to have been revoked with effect from the date of such death and the
election 1o be held in pursuance of such Proclamation shall be deemed to be cancelled. The vacancy in the
oft ¢ of President caused by such death shall be filled in accordance with the provisions of Article 40,

1 (i} IE. at any time between the close of the poll at an election held under this paragraph and the
de.iaration of the result of such election, a candidate at such election dies. the Commissioner of Elections
shall proceed with the count and declare the result of such election, notwithstanding the death of such
candidate.

(i} IT the person entitled 1o be declared elected as President is dead at the time of the devii..ion of

the esult of such election, the Commissioner of Elections shall not declare the result of such election but
shet take a fresh poll for the election of the President.

(i} If by reason of the death referred 10 in sub-paragraph (i} there is a vacancy in the office of
President. the Prime Minister shall act in the office of President during the period between the occurrence
of such vacancy and the assumption of office by the new President and shall appoint one of the other
Ministers of the Cabinet 1o act in the office of Prime Minister -

Provided that if the office of Prime Minister be then vacant or the Prime Minister is unable to act, the
Speaker shall act in the office of President.

(d) The person declared elected as President at an election held under this paragraph shall, if such
person -

(i) is the President in office, hold office for a term of five years commencing on such date in the
vear in which that election is held (being a date afier such ehection) or in the succeeding vear,
a5 comresponds fo the date on which his first term of office commenced, whichever date is
carlier ; or
(i 1s not the President in office, hold office for a term of five years commencing on the date on which the
re it of such election is declared.

(€} A person succeeding to the office of President under the provisions of Article 40 shall not be
entitled 1o exercise the right conferred on a President by sub-paragraph (a) of this o

(f) For the purposes of this paragraph, the first term of office of the first President rewc.od 1o in
Art :le 160 shall be deemed to have commenced on February 4, 1978,

(4) Where a poll for the election of a President is taken, the term of office of the person elected as

President at such election shall commence on the expiration of the term of office of the President in
office:

Provided that notwithstanding anything to the contrary in Article 40

(a)  ifany person declared elected as President at a poll for the election of a President dies at any
time afier his being declared elected as President and before the date on which his term of
office would. but for his death, have d. the C i of Elections, shall 1ake a
fresh poll for the election of a President. IF the date fixed for such fresh poll is a date later than
such first-mentioned date, the term of office of the person declared elected at such poll shall,
notwithstanding the preceding provisions of this Article, be deemed to have commenced on
such first-mentioned  date. For the purposes only of Arucie 38(1Nd). the date of
commencement of the term of office of the new President shal be the date of his election

(b} where the President in office is not a candidate or is not re-clected, at a poll for the election of a
President. his term of office shall be deemed 1o have expired on the date on which the result of

such election s declared, The person elected as President at such election shall assume office
forthwith. but not later than two weeks from such date:

Provided that the President in office. notwithstanding anything to the contrary in Article 30, shall
continue to exercise, perform and discharge the powers, duties and functions of the office of President
until the assumption of office by the person declared elected as President, If the office of President
becomes vacant, by reasen of the person declared elected as President failing to assume office, the
President in office shall continue to exercise, perform and discharge the powers, dutics and functions of
the office of President, until the Prime Minister or if the office of Prime Minister be then vacant or  the

Prime Minister be unable to act, the Speaker commences to act in the office of President in terms of
Article 40

(€} 11 by reason of the death referred to in sub-paragraph (a) there is a vacancy in the office of
President. the Prime Minister shall act in the office of President during the period between the
occurrence of such vacancy and the assumption of office by the new President and shall
appoint one of the other Ministers of the Cabinet to act as Prime Minister -

Provided that if the office of Prime Minister be then vacant or the Prime Minister is unable to
act, the Speaker shall act in the office of President.

(3} The election of the President shall be conducted by the Commissioner of Elections who shall fix
the date for the nomination of candidates for such ¢lection and the date on which the poll shall be 1aken.

(6} Parliaent shall by law make provision for -
{a) the nomination of candidates for the election of President:
() wez register of electors to be used at and the procedure for the election of the President :
{ehthe creation of offences relating to such election and the punishment therefor
{d) the grounds and manner of avoiding such election and of determining any disputed election : ar
(¢} all other matters necessary or incidental thereto.

Itis therefore seen that if Article 31 is repealed, it would abolish the election of the
President of the Remibtic by the People. In short it would aholish Presidenial
Election. Then the power given to the People to elect the President of the Republic
would be removed from the People without consulting them. In other words, the
franchise of the people which would be exercised at an election of the President of
the Republic by the People (Presidential Election) would be withdrawn. Thus the
necessary question that would arise is whether the abolition of the election of the
President of the Republic by the People (Presidential Election) which would "
condur>d by the Commissioner of Elections would violate Ariicle 4(e) of the

Constitution. Article 4 (e) of the Constitution reads as follows.

“The Sovereignty of the People shall be exercised and enjoyed in the following manner -

(a)  omitted
(b}  omited
fe) omined
(d)  omined

fe) the franchise shall be exercisable at the election of the Prosident of the Republic and of the
Members of Parliament and at every Referendum by every citizen who has atained the age of
cighteen vears and who, being qualified to be an elector as hersinafier provided, has his name
entered in the register of electors.”

Therefore it is seen that if the election of the President of the Republic by the
People (Presidential Election) is abolished. the franchise of the people that would
be exercised by the People at the said clection would be removed. Therefore
removal of the franchise of the people that would be exercised by the People at an
election to clect the President of the Republic would violate Article 4(e) of the
Constitution.
We have earlier pointed that one of the main objects of the proposed 20"
Amendment Bill is to remove executive powers of the President of the Republic.
Although there are several Clauses in the proposed 20" Amendment Bill 1o
establish this contention, we will now point out Clause 14(1) of the Bill which
reads as follows.
Clause 14(1) of the Bill:
“Article 42 of the Constitution is hereby amended as follows:-

(i) By deletion of the words, “President”, in paragraph (3) thereof, and the

substitution therefor of the words “Prime Minister™;

Therefore if the proposed 20" Amendment Bill is enacted, Article 42(3) of the
Constitution would read as follows.
“The Prime Minister shall be a member of the Cabinet of Ministers and shall be the
Head of the Cabinet of Ministers”
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Therefore if the proposed 20" Amendment Bill is enacted, the President of the
Republic would cease 10 be the Head of the Cabinet of Ministers and would also
cease to be a member of the Cabinet. Article 4(b) of the Constitution rcads as
follows,

“The Sovercignty of the People shall be excreised and enjoyed in the following manner
(a) omitted

(b) the executive power of the People, including the defence of Sri Lanka, shall be exercised by the
President of the Republic elected by the People :

(¢) omitted
(d) omitted
(e) omined”™

If the proposed 20" Amendment Bill is enacted, Article 4(b) after the amendment
would read as follows.
“The Sovereignty of the People shall be exercised and enjoyed in the following

manner -

(b) the executive power of the People, including the defence of Sri Lanka, shall
be exercised by the President of the Republic and the cabinet of Ministers as

provided for in the Constitution.™

Itis therefore seen that executive power of the People which is presently with the
President of the Republic would, if the proposed 20" Amendment Bill is enacted,
not be exercised by him as set out in Article 4(b) of the Constitution but by the
President of the Republic and the Cabinet of Ministers. This clearly demonstrates
that there would be removal or erosion of the executive powers of the President of
the Republic if the proposed 20" Amendment Bill is enacted. To reach a
conclusion that the proposed 20" Amendment Bill would remove or reduce the

executive powers of the President of the Republic by the 20™ Amendment Bill, it is

not necessary to discuss all the Clauses in the Bill relating to the removal of the
executive powers of the President of the Republic.
For the above reasons, we hold that that the proposed 20" Amendment would
remove or reduce the executive powers of the President of the Republic. 1f any Bill
intends 1o remove or reduce the executive powers of the President of the Republic,
it would violate Article 4(b) of the Constitution.
We have carlier pointed out that the proposed 20" Amendment would remove or
reduce the executive powers of the President of the Republic. We therefore hold
that the proposed 20" Amendment would violate Article 4(b) of the Constitution.
Now the question that must be decided is if a Bill violates any one or more of
Anticle 4(a).(b),(c) and (e) of the Constitution whether it would violate Sovercignty
of the People. If a Bill violates Sovereignty of the People. it would violate Anticle 3
of the Constitution and for such a Bill to become law, it has to be passed by 23"
majority of the Members of Parliament (including those not present) and has to be
approved by the People at a Referendum as set out in Anicle 83 of the
Constitution,
Mr. Sumanthiran leamed President’s Counscl appearing for one of the Intervenicnt
Petitioners however contended that since Article 4 is not found in the list of
Anticles set out in Article 83 of the Constitution, violation of Article 4 would not
attract the provisions of Article 83 of the Constitution. In short his contention was
that even if a Bill violates Article 4 of the Constitution, such a Bill need not be
approved by the People at a Referendum. Icarned Senior Additional Solicitor
General who appeared for the Attorney General submitted that the Bill should be
approved by the People at a Referendum in terms of Article 83 of the Constitution.
For the purpose of clarity we would state here the Article 83 of the Constitution,

“Notwithstanding anything 1o the contrary in the provisions of Article 82

(@) a Bill for the amendment or for the repeal and replacement of or which is inconsist nt
with any of the provisions of Articles 1,2, 3.6, 7, 8,9, 10.and 11 or of this Artic.c -
and

(b} a Bill for the amendment or for the repeal and replacement of or which is inconsistent

with the provisions of paragraph (2) of Article 30 or of. paragraph (2) of Article #2
which would extend the term of office of the President, or the duration of Parliame L
as the case may be, 10 over six years,

shall become law if the number of votes cast in favour thereof amounts to not less than two-

thirds of the whole numher Af Members (including those not present), is anproved by the Penple

ata Referendum and a certificate is endorsed thereon by the President in accordance with Anicle

80"

Mr. Sumanthiran further contended that the proposed 20" Amendment Bill will not

have a prejudicial impact on Sovereignty of the People. We now advert to the

above contentions. What is Sovereignty? What is the power that is found in

Sovereignty? In order to find an answer to these questions it is necessary .0

consider Article 3 and 4 of the Constitution which reads as follows.

Anticle 3 of the Constitution-

“In the Republic of Sri Lanka sovercignty is in the People and is inalicnable. Sovereignty
includes the powers of government, fundamental rights and the franchise.”

Article 4 of the Constitution reads as follows.
The Sovereignty of the Pople shall be exercised and enjoyed in the following manne -

(a) the legislative power of the People shall be exercised by Parliament, consisting of eicted
representatives of the People and by the People a1 a Referendum :

(h) the executive power of the People, including the defence of Sri Lanka, shall be exercised
by the President of the Republic elected by the People :

(¢) the judicial power of the People shall be exercised by Parliament through courts,
tribunals and institutions created and established, or recognized, by the Constitution, or
created and established by law, except in regard to matters relating to the privileges.
immunities and powers of Parliament and of its Members, wherein the judicial power
of the People may be exercised directly by Parliament according 1o law ;

(d) the fundamental rights which are by the Constitution declared and recognized shal be
respected, secured and advanced by all the organs of govemment and shall no, be

abridged. resiricted or denied. save in the manner and 1o the extent hereinafier
provided: and

(e} the franchise shall be excrcisable at the election of the President of the Republic and of
the Members of Parliament and al every Referendum by every citizen who has attined
the age of cighteen years and who, heing qualified to be an elector as b2 nafier
provided. has his name entercd in the register of electors,

According to Article 3 of the Constitution, Sovereignty includes the powers of the
Government. What are the powers of the Government? They are the legislative
power of the People, the Executive Power of the People and the Judicial Power of
the People. How are the said powers of the Government exercised? The powers of
the Government are exercised by and through three organs. They are |egislature,
Exccutive and the Judiciary. The legislative power of the People is exercised by
the Parliament consisting of elected representatives of the People and by the
People at a Referendum. (Vide Article 4(a) of the Constitution).The executive
pe ver of the People is exercised by the President of the Republic elected by the
People. (Vide Article 4(b) of the Constitution). The judicial power of the People is
exercised by Parliament through  courts.  (Vide Article 4(¢) % the
Ceastitution). According 10 Article 3 of the Constitution Sovereignty includes the
puwers of the Government. The way in which the Sovereignty is exercised is
explained in Article 4 of the Constitution. When we consider Articles 3 and 4 of
the Constitution, we feel that the Sovereignty is

1. the legislative power of the People,

2. the executive power of the People,

3. the judicial power of the People and

4. the franchise of the People

th it would be exercised at Presidential Election, Parliamentary Election and
Fcferendum. Therefore it is corrcct to say that the franchise of the People that
would be exercised at Presidential Election, Parliamentary Election and

Referendum is a part of Sovercignty and the exccutive power of the People
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which would be exercised by the President of the Republic is also a part of
Sovereignty.

For the above reasons, we hold that if a Bill violates executive power of the Peopie
[Artiz'= 4b) of the Constitution] and franchise of the people that would be
exercised at a Presidential Election, a Parliamentary and a Referendum, it would
violate the Sovercignty of the People and thercby would violate Anticle 3 of t ¢
Constitution. We have pointed out carlier that the proposed the 20" Amendme t
Bill violates Article 4(b) of the Constitution. We have earlier held th.l the
executive power of the People which would be exercised by the President of the
Republic [Article 4(b)] is also a part of Sovereignty. Therefore it can be safely
concluded that Clauses in the Bill relating 1o the removal or reduction of the
executive power of the People which would be exercised by the President of the
Republic would directly violate Anticle 3 of the Constitwtion and that therefore

they should be approved by the People at a Referendum.

We have carlier pointed out that the franchisc that would be exercised at a
Presidential Election, a Parliamentary Election, a Referendum is a part of
Sovereignty. The proposed Bill seeks to remove this franchise in so far as a
Presidential Election is concerned. Therefore the Clauses of the Bill relating to the
removal of this frowcise would directly violate Sovereignty. Therefore thase
Clauses would directly violate Article 3 of the Constitution.

The above views are supported by the following judicial literature.

His Lordship Justice R.S. Wanasundera in his dissenting judgment in the case of In
the Thirteenth Amendment to the Constitution [1987] 2 SLR page 312 at pages 338

and 339 made the following observation:

“Tue question as to the extent of the application of Article 4 however could be raised. still, in
an particular matter. It is not only Article 4 that we have often linked with Article 3. but by the
same token our rulings would cover any Anticle in the Constitution which the court considers as
being linked with any of the entrenched Articles so as to constitute a basic feature, of the
Constitution.

There are sufficient guidelines in the wording of the Constitution itself 1o assist a court in this
task. The Preamble to the Constitution declares the representatives of the People were elected-
"o constitute SR LANKA into a DEMOCRATIC SOCIALIST REPUBLIC. whilst ratifying the
immutsble republican principles of REFRESENTATIVE DEMOCRACY, and assuring 1o all
peoples FREEDOM. EQUALITY, JUSTICE, FUNDAMENTAL HUMAN RIGHTS and the
INDEPENDENCE OF THE JUDICIARY as the intangible heritage that Qua tees the dignity and
Wi being of succeeding generations of the People of SRI LANKA and of all the people of the
World. who come 1o share with those generations the effort of working for the creation and
preservation of a JUST AND FREE SOCIETY .

Agzin. | said carlier Article 4 spells out the concept in Article 3 the Sovereignty of the People is
ory.anised into the three great dep of Gow ly. the Legislat
and the Judiciary. Fundamental Rights is again referred to in Article 4.(d). but its substantive
provisions lie elsewhere. The franchise is also referred to in Article 4 (e). but there are numerous
provisions elsewhere relating to the franchise.”

the Executive

His Lordship Chief Justice SN Silva in the case of In Re Nineteenth Amendment to
the Constitution [2002] 3 SLR 85 a1 96 to 98 made the following observation
“Soverzignty, which ordinarily means power or more specifically power of the State as
proclaimed in Article 1 is given another dimension in Article 3 from the point of the People. 10
in lude -

(1) the powers of Government:

(2) the fundamental rights; and

(3) the franchise.

Fuudamental rights and the franchise arc exercised and enjoved directly by the people and the
organs of government are required 1o recognize. respect, secure and advance these rights.

The powers of government are separated as in most Constitutions. but unique to our Constitution

is the elaboration in Articles 4 (a). (b) and (c) which specifies that each organ of government
shall exercise the power of the People attributed to that organ. To make this point clearer, it
should be noted that subparagraphs (a), (b) and (¢) not only state that the legislative power is
exercised by Parliament; exerutive power is exercised by the President and judicial power by
Parliament through Cov=+ ho also specifically state in cach sub parageaph that the legislative
power “of the People” shall be exercised by Parliament: the executive power "of the People”
shall be exercised by the President and the judicial power "of the People” shall be exercised by
Parliament through the Counts. This specific reference 1o the power of the People in each sub
paragraph which relates to the three organs of government demonstrates that the power remains
and continues to be reposed in the People who are sovercizn, and its exercise by the particular

N i
organ of g

being its ¢ for the time being. is for the People.

Therefore, the statement in Article 3 that sovereigny is in the People and is "inalienable”, bein ¢

an ial el which pertains to the ignty ol the People should necessarily be reaa
into each of the sub paragraphs in Article 4. The relevani sub paragraphs would then read as
follows :

(a) the legislative power of the People is inalienable and <hall be exercised by Parliament;

(b) the executive power of the People is inalienable and shall be exercised by the President; ana
(c) The judicial power of the People is inalienable and shall be exercised by Parliament through
Counts,

The meaning of the word "alienate”, as a legal term. is to transfer anything from one who has it
for the time heing to another, or to relinquish or remove anything from where it already lies.
Inalienability of sovereignty. in relation to cach organ of govemnment means that power vested

by the Constitution in one organ of g shall not be fi

d to another organ of
government, or relinquished or removed from that organ of govemment to which it is attributed
by the Constitution. Therefore, shom of all Nourishes of Constitutional Law and of political
theory, on a plain inerpretation of the relevant Articles of the Constitution, it could be stated aat
any power that is attributed by the Constitution to one organ of govemment cannol be transferred
to another organ of government or relinquished or removed from that organ of government; and
any such transfer. relinguishment or removal would be an "alienation” of sovereignty which is

inconsistent with Article 3 read together with Article 4 ol the Constitution *

s Lordship Chief Justice SN Silva in the case of In Re Eighteenth Amendment
to he Constitution [2002] 3 SLR 71 held as follows:

“Anticles 3 and 4 must be read together and hence no organ of government shall alienate the
sovereignty of the Puople in the exercise of its power entrusted 10 it. The Constitution goes not
atn bute any unfettered discretion or authority to any organ or body established under the
Cunstitution. That would be inconsistent with the Rule of Law.”

When we consider the above judicial literature, we are unable to agree with the

contention of Mr. Sumanthiran President’s Counsel.

We would like 1o point out another aspect as to how the Bill would violale
Sov=reignty of the Pennle.

A ticle 3 of the Constitution sets out a very important principle that is to say that
Sovereignty is inalienable. We have earlier held that the franchise that would be
exercised at a Presidential Election. a Parliamentary Election and a Referendum is
a rart of Sovereignty. The ‘Sovereignty is inalienable’. Therefore if a Bill is
ericted removing the franchise of the People which would be exercised at a
Presidential election, the principle cnshrined in Article 3 of the Constitution that
the *Sovereignty is inalienable’ would be violated. If a Bill violates Article 3 of the
Constitution it has to be approved by the People at a Referendum. The proposed
20" Amendment Bill removes the franchise of the People that would be exercised
at a Presidential Election. Therefore it violates the principle enshrined in Article 3
of the Constitution that the *Sovercignty is inalienable’. Thus, Clauses in the Bill
relating to removal of the franchise of the People that would be exercised at a
P >sidential Election would directly violate Article 3 of the Constitution. If a

Clause of a Bill directly violates Article 3 of the Constitution, it has to be approved
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by the People at a Referendum. Therefore we hold that provisions relating 10
removal of the franchise of the People that would be excrcised at a Presidennial
Election should be approved by the People at a Referendum.

Clauses No.2,3,5,6,8,9.11,12,13,14,15,16,19,20,21,22.23 and 36 of the Bill relate
1o the removal or reduction of executive power of the People that would be
exercised by the President of the Republic elected by the People. We have earlier
held that Clauses in the Bill relating to the removal or reduction of the executive
power of the People which would be exercised by the President of the Republic
would directly violate Anticle 3 of the Constitution and that therefore they should
be approved by the People at a Referendum. We therefore hold that the above
clauses would directly violate Article 3 of the Constitution. Therefore they will
have to be passed by a special majority required under the provisions of Article
84(2) of the Constitution and approved by the People at a Referendum. We have
examined the Bill. In our view, Clauses 2,3,4,7,10,26,27,28,29,30,32.34.35 and 37
of the Bill relate 1o the removal of the franchise of the People that would be
exercised at a Presidential Election. We have earlier held that Clauses in the Bill
relating to removal of the franchise of the People that would be exercised at a
Presidential Election would directly violate Article 3 of the Constitution. We
therefore hold that the above clauses would directly violate Anicle 3 of the
Constitution. Therefore they will have to be passed by a special majority required
under the provisions of Article 84(2) of the Constitution and approved by the

People a1 a Referendum.

However Clauses 17,18,24,25,31 and 33 of the Bill would not violatc Article 3 of

the Constitution and would not come within the ambit of Aricle 83 of the

Constitution. Therefore they need not be approved by the People at a Referendum

and can be passed by a special majority specified in Article 82(5) of the
Constitution.

Clauses 2,3.4,5.6,7.8.9,10,11,12,13,14,15,16,19,20,2| »22,23,26,27,28,29,30,32,34,
35.36 and 37 of the 20" Amendment Bill will have to be passed by a special
majority required under the provisions of Article 84(2) of the Constitution and

app.oved by the Peopic at a Referendum.

Clauses 17,18,24,25,31 and 33 of the Bill can be passed by a special majority
sp cified in Article 82(5) of the Constitution.

Sisira.J_dc:\hr;*.w

Judge of the Supreme Court.

by
__.zmmu

Judge of the Supreme Court.

&w»\& . R
Murdu Femando

Judge of the Supreme Court.
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Question put, and agreed to.
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(The Hon. Gayantha Karunatileka)
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Question put, and agreed to.
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Question put, and agreed to.
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(The Hon. Faiszer Musthapha - Minister of Provincial

Councils, Local Government and Sports)

Hon. Deputy Speaker, I present the Report on the
submission of observations and steps taken in terms of
Standing Order No. 119(4) of the Parliament with regard
to the Report presented to Parliament by the Committee
on Public Accounts regarding the performance of the
Ministry of Provincial Councils and Local Government in

the year 2016.

I move that this Report be referred to the Committee
on Public Accounts.
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Question put, and agreed to.
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Question put, and agreed to.
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(The Hon. M.A. Sumanthiran)

Hon. Deputy Speaker, I present the Report of the
Committee on Public Finance on,

(i) Note on the Supplementary Allocations given
from the Budgetary Support Services and
Contingent Liabilities provision made under the
Department of National Budget as per the
Introduction Note of the Annual Estimates; and

(i) Financial Performance of the first quarter of the
year 2018 which were referred to the said
Committee.
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